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Legal decisions often make interesting read-
ing.  This is especially so when they concern ordi-
nary people engaged in the course of life, liberty 
and the pursuit of happiness such as are found in 
many decisions of the Supreme Court of the United 
States (SCOTUS).  Ant the law has long related to 
matters of religion and vice-versa.  It is no accident 
that the word “law” appears hundreds of times in the
Bible or that such traditions as Sharia (Islam) – as 
well as Halakha (Jewish), Canon Law (Catholic), 
and Dharmasastra (Hinduism-Buddhism-Jainism- 
Sikhism) – feature centrally in the world's religions.

On June 4th, SCOTUS decided 7-2 in Mas-
terpiece Cakeshop v Colorado Civil Rights Com-
mission (CCRC) in favor of a baker who was ruled 
against in a 2012 complaint that he had refused to 
make a custom wedding cake for a gay couple.  The 
baker's position was:

“I'm a cake artist ... I communicate messages 
through what I create ... investing some part of my
creative soul … [a wedding cake for gays is] an 
idea my heart rejects.”

The CCRC rejected the idea that religious 
beliefs justify invidious discrimination.  One Com-
missioner said:

“if a businessman wants to do business in the state
and he’s got an issue with the law’s impacting his 
personal belief system, he needs to look at being 
able to compromise.”

Another Commissioner said:

“Freedom of religion and religion has been used to
justify all kinds of discrimination … whether it be 
slavery, whether it be the holocaust ... [it] has been
used to justify discrimination. … it is one of the 
most despicable pieces of rhetoric that people can 
use to use their religion to hurt others.”

The SCOTUS majority led by Chief Justice 

John Roberts took notice of these factual statements,
saying that they “disparaged [the baker's] faith as 
despicable and characterized it as merely rhetorical”
and showed “a clear and impermissible hostility to-
ward the sincere religious beliefs” of the baker.  It 
also noted that the 2015 decision in Obergefell le-
galizing same-sex marriage nationwide had not yet 
happened so that the baker “was not unreasonable in
deeming his decision lawful.”  It put further weight 
on the CCRC's rulings allowing other bakers to de-
cline to make cakes with anti-gay messages.

The dissenting minority opinion by Justice 
Ruth Bader Ginsburg, joined by Justice Sonia So-
tomayor, observed that the CCRC's ruling had al-
ready been reviewed by lower courts that showed no
hostility to the baker.  And in any case, Ginsburg 
wrote, “the comments of one or two Commissioners
[is] … no reason … to overcome [the baker's] re-
fusal to sell a wedding cake to” the gay couple.

Strangely, Justices Kagan and Breyer, nor-
mally “liberal,” joined the majority.  But the nar-
rowness of it, based on conditions specific to the 
case that are no longer applicable, leaves room for 
hope, especially as the majority also said:

“any decision in favor of the baker would have to 
be sufficiently constrained, lest all purveyors of 
goods and services who object to gay marriages 
for moral and religious reasons in effect be al-
lowed to put up signs saying 'no goods or services 
will be sold if they will be used for gay marriages,'
something that would impose a serious stigma on 
gay persons.”

This case involves a variety of more philo-
sophical questions.  The most obvious is just how 
much regulation of the marketplace is desirable and 
appropriate in a free society in which rights must al-
ways come with responsibilities.  Those offering 
goods and services to the public, for example, must 
adhere to practices and disclosures required by law.

Americans have now, for decades, accepted 
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Yet we see a closer 5-4 decision in the NI-
FLA case handed down June 26 in which SCOTUS
struck down a California law requiring “pregnancy
crisis centers” to post notices informing patients of
state-provided medical services including abortion.
Here Justice Breyer dissented, joined by Justices 
Ginsburg, Sotomayor and Kagan, making a rea-
soned and devastating argument against the ill-
considered majority opinion.

Americans have for decades accepted the 
idea of nondiscrimination and lived under laws 
prohibiting invidious discrimination.  Yet only 20
states today extend this protection to sexual ori-
entation and gender identity.  The federal govern-
ment only protects people from discrimination on
the basis of age, race, sex, religion, national ori-
gin, disability, pregnancy and veteran status.  If 
someone doesn't like your hair – or lack of it – or
your eye color, height, weight or political opin-
ions, they can discriminate against you all they 
want.  But does the government really even have 
the right to tell anyone that they must not dis-
criminate?  When the Civil Rights Act of 1964 – 
signed into law  54 years ago tomorrow, July 2nd 
– it came under immediate legal challenge.  
SCOTUS ruled the same year that the Commerce
Clause gives Congress power to make and en-
force such laws.  But apparently no one thought 
then to insist that the Bill of Rights allows the 
practice of invidious discrimination.

The majority in Masterpiece found fault 
with “the view that religious beliefs cannot legiti-
mately be carried into the public sphere or com-
mercial domain.”  Yet SCOTUS has in the past 
held that “religion” has to do with “belief that is 
sincere and meaningful [that] occupies a place in 
the life of its possessor parallel to that filled by 
the orthodox belief in God.”  So how are such 
things ever to be excluded from anywhere?  
Many, if not most people, choose what they do in
“the public sphere or commercial domain” and 
how they do it based on such things.

There is much besides.  Such controver-
sies and difficulties will continue to arise and 
need to be sorted out as well as can be managed. 
Under institutions predicated on principles as 
well as on popular opinions and sentiments, it is 
important that as many as possible strive to learn 
and think about such things as are to be found in 
the decisions – and dissents! – of SCOTUS.
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